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DETAILED ACTION 

1 . Claims 1-20 have been examined. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

3. Claims 1-20 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Summerell et al (US Pat# 5,937,387, hereinafter Summerell). 

A. As per claim 1 , Summerell discloses a method of assisting a person in a lifestyle 
control program conducive to good health (Summerell: col 2, Ins 57-59), comprising: 

(a) storing in a database (Summerell: col 8, Ins 16-18) lifestyle data from a 
statistically large group of persons (Summerell: Fig. 9, reads on "1 0-year US Census 
Mortality Data"), and the correlation of such lifestyle data to good health (Summerell: 
col 13, 33 through col 14, Ins 1-2, note the discussion of covariance); 

(b) collecting (Summerell: Fig. 3, item 308, reads on "...questionnaire..."), in a 
personal logging device for the person (Summerell: col 7, Ins 48-50, reads on "client 
computer system"; col 8, Ins 4-7, reads on "stand alone workstation or PC." ), 
corresponding lifestyle data of the respective person (Summerell: col 9, Ins 32-61); 
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(c) feeding said collected lifestyle data from said personal logging device of the 
person to said database (Summerell: col 7, Ins 48-50, note the client computer system 
in communication with the server computer system. Note further, screens for the user 
to enter data, for example Fig. 4.); 

(d) performing a statistical analysis of said lifestyle data collected from the 
respective person, with respect to said lifestyle data of said group stored in said 
database, to produce an output including correlations of said lifestyle data collected 
from respective persons to good health (Summerell col 9, In 62 - col 16, In 35); and 

(e) feeding back to said person health-promoting information based on said 
correlations (Summerell: Figs. 17-30, col 16, In 51 through col 17, In 6). 

B. As per claim 2, Summerell discloses a method wherein 

said health-promoting information is fed back to said person via said personal 
logging device of the person (Summerell: Figs. 17-30, col 16, In 51 through col 17, In 6). 

C. As per claim 3, Summerell discloses a method wherein 

said database is located at a remote location from said personal logging device 
(Summerell: col 7, Ins 48-50, reads on "server computer system") and communicates 
therewith via a communication channel (Summerell: col 8, Ins 4-7). 

D. As per claims 4 and 5, Summerell discloses a method wherein 

(Claim 4) said database communicates with said personal logging device via a 
communication channel (Summerell: col 8, Ins 4-7) and feeds back said individual 
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health-promoting information to said person via said personal logging device 

(Summerell: Figs. 17-30, col 16, In 51 through col 17, In 6); 

and 

(Claim 5) said communication channel is the Internet (Summerell: col 8, Ins 4-7). 

E. As per claim 6, Summerell discloses a method wherein 

said lifestyle data collected in said personal logging device includes diet data as 
to the food types and quantities consumed or to be consumed by the respective person 
(Summerell: col 9, Ins 32-61, e.g. "breakfast" in In 43). 

F. As per claim 7 and 8, Summerell discloses a method wherein 

(Claim 7) said lifestyle data collected in said personal logging device further 
includes energy expenditure data as to the energy expended or to be expended by the 
respective person 
and 

(Claim 8) said energy expenditure data includes a measurement of the energy 
expended by the resting metabolism of the person, and a measurement of the energy 
expended by physical activities of the person (Summerell; TABLE ONE, data following 
the third line item under the column heading of "Wellness Factor"; col 8, In 66 through 
col 9, In 3). 

G. As per claim 10, Summerell discloses a method wherein 

said lifestyle data collected in said personal logging device further includes 
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personal health data including the age, gender, weight and height of the respective 
person (Summerell: Fig. 3 item 308, reads on "DEMOGRAPHIC"; col 9, In 60; col 8, Ins 
53-55; col 11, Ins 13-29). 

H. As per claim 1 1 , Summerall discloses a method wherein 

said personal health data further includes prior illnesses (Summerall: col 5, Ins 1- 
2, reads on "pre-existing health conditions") of the individual and medications being 
taken by the person (Summerell: col 9, Ins 32-61, note In 33, "medication use"). 

I. As per claim 12, Summerell discloses a method wherein 

said personal health data further includes genetic information of the respective 
person (Summerell: col 9, Ins 32-61, e.g. Ins 28-29, "...genetic makup, genetic risks..."). 

J. As per claim 13, Summerell discloses a method wherein said lifestyle data 
collected in said personal logging device further includes environmental data regarding 
various environmental conditions of the respective person (Summerell: col 9, Ins 32-61, 
e.g. note "environment" in In 39). 

K. As per claim 14, Summerell discloses a method wherein 

said output produced as a result of said statistical analysis also includes an 
indication of future health risks of the respective person (Summerell col 9, In 62 - col 16, 
In 35; col 3, Ins 49-51 , reads on "composite relative risk"). 
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L As per claim 15, Summerell discloses a method of providing health and lifestyle 
advice to a person (Summerell: col 2, Ins 57-59), comprising the steps of: 

(a) providing the person with a lifestyle logging device (Summerell: col 7, Ins 48- 
50, reads on "client computer system"; col 8, Ins 4-7, reads on "stand alone workstation 
or PC." ); 

(b) collecting lifestyle data from the person (Summerell: Fig. 3, item 308, reads 
on "...questionnaire..."; col 9, Ins 32-61), 

(c) storing the lifestyle data in a database (Summerell: col 8, Ins 16-18); 

(d) collecting health related data from the person (Summerell: Fig. 3, item 308, 
reads on "...questionnaire..."; col 9, Ins 32-61); 

(e) performing steps (a)-(d) for other persons within a group of persons (rejected 
for same reasons as provided above for claim 15, steps a-d); 

(f) determining statistical correlations between the lifestyle data and the health 
data to good health for the group of persons (Summerell col 9, In 62 - col 16, In 35); 
and 

(g) providing feedback to the person based on said statistical correlations; 
whereby statistical correlations between lifestyle data and health data for the group of 
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persons is used to provide feedback and advice to the person (Summerell: Figs. 17-30, 
col 16, In 51 through col 17, In 6). 

M. As per claim 16, Summerell discloses a method of providing health and lifestyle 
advice to a person, within a group of persons (Summerell: col 2, Ins 57-59), comprising: 

(a) collecting lifestyle data (Summerell: Fig. 3, item 308, reads on 
"...questionnaire..."; col 9, Ins 32-61) from the group (Summerell: Fig. 9, reads on "10- 
year US Census Mortality Data") of persons and storing it in a database (Summerell: 
col 8, Ins 16-18); 

(b) collecting health data from the group of persons (Summerell: Fig. 3, item 
308, reads on "...questionnaire..."; col 9, Ins 32-61); 

(c) collecting genomic data from the group of persons (Summerell: Fig. 3, item 
308, reads on "...questionnaire..."; col 9, Ins 32-61, note in particular In 49, "...genetic 
makeup..."); 

(d) performing a statistical analysis of the health data in relation to the lifestyle 
data and the genomic data, so as to determine statistical correlations between the 
genomic data, the lifestyle data and the health data (Summerell col 9, In 62 - col 16, In 
35); and 

(e) providing advice to persons within the group of persons based on the 



i 
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statistical correlations; whereby persons at high risk of disease or other health 
problems, based on the statistical analysis, are provided with advice on lifestyle 
changes which would be statistically effective in reducing health risks (Summerell: Figs. 
17-30, col 16, In 51 through col 17, In 6). 

N. As per claim 17, Summerell discloses a method further comprising 

the inclusion of health data, lifestyle data, and genomic data from another group 
of persons into the statistical analysis used to provide advice and feedback to the group 
of persons (Summerell: Fig. 9, reads on "10-year US Census Mortality Data"). 

O. 18. A health maintenance method directed towards a person (Summerell: col 2, 
Ins 57-59), comprising the steps of: 

(a) providing the person with a lifestyle logger (Summerell: col 7, Ins 48-50, reads 
on "client computer system"; col 8, Ins 4-7, reads on "stand alone workstation or PC." ) 
for the collection of lifestyle data related to the person (Summerell: Fig. 3, item 308, 
reads on "...questionnaire..."; col 9, Ins 32-61); 

(b) providing the person with access to a remote computer system (Summerell: 
col 7, Ins 48-50, reads on "server computer system"), so as to collect lifestyle data 
(Summerell: Fig. 3, item 308, reads on "...questionnaire..."; col 9, Ins 32-61) from the 
person; and 

(c) providing suggested lifestyle changes to the person based on the collected 
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lifestyle data, so as to statistically reduce health risks (Summerell: Figs. 17-30, col 16, In 
51 through col 17, In 6). 

P. As per claim 19, Summerell discloses a method for predicting health risks of a 
person, within a group of persons (Summerell: col 23 Ins 18-44), comprising the steps 
of: 

(a) providing each person with a lifestyle logger (Summerell: col 7, Ins 48-50, 
reads on "client computer system"; col 8, Ins 4-7, reads on "stand alone workstation or 
PC."); 

(b) providing a communications link between each lifestyle logger and a 
computer system (Summerell: col 8, Ins 4-7), whereby lifestyle data (Summerell: col 9, 
Ins 32-61) related to each person is accessible to the computer system; 

(c) monitoring health data related to a plurality of persons within the group of 
persons (Summerell: col 17, Ins 28-31); 

(d) determining statistical correlations between the collected lifestyle data and 
the monitored health data (Summerell col 9, In 62 - col 16, In 35); and 

(e) using the determined statistical correlations to provide advice to persons 
within the group of persons (Summerell: Figs. 17-30, col 16, In 51 through col 17, In 6). 
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Q. As per claim 20, Summerell discloses a further comprising 

collecting genomic data from persons (Summerell: Fig. 3, item 308, reads on 
"...questionnaire..."; col 9, Ins 32-61, note in particular In 49, "...genetic makeup...") 
within the group of persons (Summerell: Fig. 9, reads on "10-year US Census Mortality 
Data"); and 



performing statistical analysis of the health of the persons in relation to the 
lifestyle data and the genomic data, whereby lifestyle data and genomic data may be 
used to predict the health of a person (Summerell col 9, In 62 - col 16, In 35). 



Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 

all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 
148 USPQ 459 (1966), that are applied for establishing a background for 
determining obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at 
issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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6. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable as 
applied to claim 8 above, and further in view of over the admitted prior art in the 
current application (hereinafter "admitted prior art" or APA). 

A. As per claim 9, Summerell fails to explicitly disclose a method wherein 

said resting metabolism is measured by an indirect calorimeter applied to the 

person, and said energy expended by physical activities is measured by a physical 

activity sensor applied to the person. 

However this feature is well know in the art as evidenced by the admitted prior 

art. 

The admitted prior art discloses the use of "various sensors" and an 
"indirect calorimeter" included in a PDA for measuring metablolic rate (APA: pg 1 , 
In 21 through pg 2, In 3). 

It would have been obvious for one of ordinary skill in the art at the 
invention to incorporate the disclosure of the admitted prior art with the method of 
Summerell with the motivation of providing the user an easily understandable 
measurement of wellness (Summerell: col 2, lns42-43). 

Conclusion 

7. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Martin A. Gottschalk whose telephone 
number is (571) 272-7030. The examiner can normally be reached on Mon - Fri 
8:30 - 5. 
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If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Joseph Thomas can be reached on (571) 272-6776. The 
fax phone number for the organization where this application or proceeding is 
assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free), y 
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